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FENNEMORE CRAIG 
A PROFESSIONAL CORPORATlOh 

PNOENIX 

IM Corptsrotion Cmm 
DOCKETE 

THE ARIZONA CORPORATIO 

IN THE MATTER OF COMPETITION IN 
THE PROVISION OF ELECTRIC -165 
SERVICES THROUGHOUT THE STATE 
OF ARIZONA 

CONSUMERS' JOINDER IN SRP'S OBJECTION TO PROCEDURAL ORDERS AND 
REQUEST FOR A NEW PROCEDURAL ORDER 

ASARCO, Incorporated, Cyprus Climax Metals Corporation, 

m d  ENRON Corp. (collectively referred to herein as the 

\ConsumersN), hereby join in SRP's recently filed Objection to 

)rocedural Orders and Request for a New Procedural Order, and the 

:onsumers also request a modification to the Procedural Order 

Yated December 1, 1997, the First Amended Procedural Order dated 

Iecember 11, 1997, and the Second Amended Procedural Order dated 

lecember 15, 1997 (collectively referred to herein as "the 

?rocedural Order"). It is respectfully requested that the Arizona 

lorporation Commission (the "CommissionN ) further amend the 

?rocedural Order to remove the allowance of cross-examination of 

witnesses. 

The Commission initially objected to any evidentiary 

iearing in this matter on the basis that such a hearing would 

;erve only to blur the line between the Commission's legislative 

2nd judicial functions and transform this proceeding from a rule- 

naking procedure into an adversarial and quasi-judicial one. This 

,vas borne out by the citation to the United States Supreme Court 

in Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 29 S.Ct. 67 
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(1908) speaking of the 

legislative acts of the T 

said : 

distinctions between judicial and 

irginia Stat e Corporat ,311 Commission , 

“A judicial inquiry investigates, 
declares, and enforces liabilities as they 
stand on present or past facts and under laws 
supposed to already exist. That is its 
purpose and end. Legislation, on the other 
hand, looks to the future and changes 
existing conditions by making a new rule, to 
be applied thereafter to all or some part of 
those subject to its power. The establishment 
of a rate is the making of a rule for the 
future, and therefore is an act legislative, 
not judicial, in kind * * *./, (emphasis 
added) 

211 U.S. at 226, 29 S.Ct. at 69. 

As it now stands, the Procedural Order allows cross- 

examination of witnesses thereby transforming this proceeding into 

a judicial hearing, not one of rule-making. An evidentiary hearing 

is completely unnecessary for the Commission to complete its 

legislative act of implementing competition in Arizona. The 

Consumers agree with SRP that the distinctions between contested 

cases and rule-making procedures under the Administrative 

Procedure Act, A.R.S. § 41-1001 et seq., should be considered 

here. The existing Procedural Order effectively transforms this 

from a rule-making proceeding under A.R.S. § 41-1021 et seq., into 

a contested case under A.R.S. § 41-1062 et seq. 

No cross-examination of witnesses is necessary nor 

should it be permitted. Cross-examination of witnesses is a key 

procedural difference between contested matters and legislative 

hearings. The allowance of cross-examination calls into question 
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the veracity of witnesses, puts witnesses on the defensive and 

inhibits the flow of information and dialogue, as well as turning 

the process into an adversarial rather than cooperative one. 

Further, with the substantial number of parties who have now 

intervened in this matter, the allowance of cross-examination of 

witnesses will take an inordinate amount of valuable time and 

consume limited resources which would be better spent by the 

parties preparing and gearing up for the implementation of 

competition. 1 

Keeping the focus on the Commission's legislative 

process and the open flow of information from all interested 

parties should be paramount in this proceeding. By transforming 

this into an adversarial, evidentiary proceeding, the Commission 

has now, unfortunately, limited the number of participants, 

restricted the flow of information and data, and has alienated at 

least one party who has been an active and substantial contributor 

in the process thus far - SRP. SRP' s involvement in and 

coordination with this process is paramount since SRP serves a 

significant portion of the electric consumers in Arizona. By 

amending the Procedural Orders to eliminate the right of cross- 

' One of the affected utilities which was to have filed unbundled 
service tariffs by December 31, 1997 has failed to do so. 
Allegedly this failure was due, at least in part, to the lack of 
completion of the Commission's preparation of guidelines and 
design of the framework for the implementation of competition. 
If the instant hearing continues for many more days or weeks, 
that is yet additional time spent by key personnel from all 
affected utilities, consumers and other interested parties in 
hearings and on cross-examination which would be better spent 
preparing for competition and completing tasks toward that end. 
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2xamination of witnesses, the process will become less adversarial 

2nd cure much of what SRP objects to in its Objection. 

For all of the foregoing reasons, it is respectfully 

requested that the Commission issue an amended Procedural Order 

nrhich removes the rights of cross-examination of witnesses. Such 

2n amendment saves not only time and resources of all parties and 

:he Commission, but encourages a wider array of participants to 

Decome involved in this hearing. 

DATED this 9th day of January, 1998. 

FENNEMORE CRAIG, 2. C. 

BY 

Suite 2600 
3003 North Central Avenue 
Phoenix, Arizona 85012 
Attorneys for ASARCO Incorporated, 
Cyprus Climax Metals Corporation, 
ENRON Corp. and AAEC 
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IRIGINAL AND TEN COPIES 
2f the foregoing hand-delivered 
;his 9th of January, 1998, to: 

Yrizona Corporation Commission 
locket Control 
1200 West Washington Street 
Phoenix, Arizona 85007 

ClOPY OF THE FOREGOING 
nand-delivered this 9th 
3f January, 1998 to: 

Jerry Rudibaugh, Chief Hearing 
searing Division 
4rizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Jtilities Director 
Jtilities Division 
Irizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Paul Bullis, Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

COPY OF THE FOREGOING 
mailed this 9th 
of January, 1998 to: 

Barbara S.  Bush 
Coalition for Responsible Energy Education 
315 West Riviera Drive 
Tempe, Arizona 85282 

William J. Murphy 
200 West Washington Street, Suite 1400 
Phoenix, Arizon 85003-1611 

Walter W. Meek, President 
ARIZONA UTILITY INVESTORS ASSOCIATION 
2100 N. Central Avenue 
Suite 210 
Phoenix, Arizona 85004 

Rick Gilliam 
LAND AND WATER FUND OF THE ROCKIES 
2260 Baseline Road, Suite 200 
Boulder, Colorado 80302 

Officer 

PHX/KMUSCHEI /811825 /12194 .233  
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Sam Defraw (Attn. Code 16R) 
Rate Intervention Division 
NAVAL FACILITIES ENGINEERING COMMAND 
200 Stovall Street, Room 1OS12 
Alexandria, Virginia 22332-2300 

Rick Lavis 
ARIZONA COTTON GROWERS ASSOCIATION 
4139 East Broadway Road 
Phoenix, Arizona 85040 

Steve Brittle 

6205 South 12th Street 
Phoenix, Arizona 85040 

DON'T WASTE ARIZONA, INC. 

Karen Glennon 
19037 N. 44th Avenue 
Glendale. Arizona 85308 
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:harles R. Huggins 

-10 North 5th Avenue 
) . O .  Box 13488 
)hoenix, Arizona 85002 

)avid C. Kennedy 

&OO West Clarendon Avenue 
suite 200 
)hoenix, Arizona 85012-3525 

Jorman J. E’uruta 

)OO Commandore Drive, Building 107 
’ . O .  Box 272 (Attn. Code 90‘2) 
;an Bruno, California 94066-0720 

rhomas C. Horne 
4ichael S. Dulberg 

40 North Central Avenue 
Suite 2800 
’hoenix, Arizona 85004 

BORENCI WATER AND ELECTRIC COMPANY 

LRIZONA STATE AFL-CIO 

AW OFFICES OF DAVID C. KENNEDY 

IEPARTMENT OF THE NAVY 

IORNE, KAPLAN 7 BRISTROW, P . C . 

? . O .  Box 68 
lorenci, Arizona 85540 

Stephen Ahearn 
ZRIZONA DEPT OF COMMERCE 
INERGY OFFICE 
3800 North Central Avenue, 12th Floor 
?hoenix, Arizona 85012 

3etty Pruitt 
4RIZONA COMMUNITY ACTION ASSOC. 
57 E. Weldon, Suite 310 
?hoenix, Arizona 85012 

3arbara Klemstine 
ulanager, Regulatory Affairs 

P.O. Box 53999, M.S. 9909 
Phoenix, Arizona 85072-3999 

3rady Carroll 
rUCSON ELECTRIC POWER CO. 
P.O.  Box 711 
rucson, Arizona 85702 

Zreden Huber 

WIZONA PUBLIC SERVICE CO. 

SULPHER SPRINGS VALLEY 
ELECTRIC COOPERATIVE 
P.O. Box 820 
Willcox, Airzona 85644 

:reg Patterson 

2828 N. Central Avenue 
Suite 1200 
Phoenix, Arizona 85004 

Wallace Kelberg 

P.O. Box 98510 
Las Vegas, Nevada 89193-8510 

A.B. Baardson 
NORDIC POWER 
4281 N. Summerset 
Tucson, Arizona 85715 

RUCO 

SOUTHWEST GAS CORP. 

AJO IMPROVEMENT COMPANY 
P.O. Box Drawer 9 
Ajo, Arizona 85321 

COLUMBUS ELECTRIC COOPERATIVE, INC. 
P.O. Box 631 
Deming, New Mexico 88031 

CONTINENTAL DIVIDE ELECTRIC COOPERATIVE 
P.O. Box 1087 
Grants, New Mexico 87020 

DIXIE ESCALANTE RURAL ELECTRIC ASSOCIATION 
CR Box 95 
Beryl, Utah 84714 

GARKANE POWER ASOCIATION, INC. 
P.O. Box 790 
Richfield, Utah 84701 

MOHAVE ELECTRIC COOPERATIVE INC. 
P.O. Box 1045 
Bullhead City, Arizona 86430 

Jessica Youle 
PAB300 
SALT RIVER PROJECT 
P.O. Box 53025 
Phoenix, Arizona 85072-2025 

Paricia Cooper 
AEPCO 
P.O. Box 670 
Benson, Arizona 85602-0670 

Clifford Cauthen 

P.O. Box Drawer B 
Pima, County 85543 

Marv Athey 
TRICO ELECTRIC COOPERATIVE 
P.O. Box 35970 
Tucson, Arizona 85740 

Joe Eichelberger 
MAGMA COOPER COMPANY 
P.O. Box 37 
Superior, Arizona 85273 

GRAHAM COUNTY ELECTRIC CO-OP 

Wayne Retzlaff 

P.O. Box 308 
Lakeside, Arizona 85929 

NAVOPACHE ELECTRIC CO-OP INC. 

Beth Ann Burns 
CITIZENS UTILITIES COMPANY 
2901 N. Central Avenue 
Suite 1660 
Phoenix, Arizona 85012 
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qichael Rowley 
c1/0 CALPINE POWER SERVICES 
50 West San Fernando, Suite 550 
;an Jose, California 95113 

3an Neidlinger 
3020 N. 17th Drive 
Phoenix, Arizona 85015 

Steve Montgomery 

2032 West 4ch Street 
rempe, Arizona 85281 

Terry Ross 

7853 E. Arapahoe Court, Suice 2600 
Englewood, Colorado 80112 

Zeorge Allen 
4RIZONA RETAILERS ASSOCIATION 
137 University 
Mesa, Arizona 85201 

Louis A. Stahl 
STREICH LANG 
2 North Central Avenue 
Phoenix, Arizona 85004 

Douglas Mitchell 
SAN DIEGO GAS AND ELECTRIC CO 
P.O. Box 1831  
San Diego, California 92112 

JOHNSON CONTROLS 

=ENTER FOR ENERGY AND ECONOMIC DEVELOPMENT 

Sheryl Johnson 

4100 International Plaza 
Fort Worth, Texas 76109 

TEXAS-NEW MEXICO POWER CO. 

Ellen Corkhill 
AARP 
5606 North 17th Street 
Phoenix, Arizona 85016 

Phyllis Rowe 
ARIZONA CONSUMERS COUNCIL 
6841 N. 15TH Place 
Phoenix, Arizona 85014 

Larry McGraw 

6266 Weeping Willow 
Rio Rancho, New Mexico 87124 

USDA-RUS 

Carl Robert Aron 
Executive Vice President and COO 
Itron, Inc. 
2818 N. Sullivan Road 
Spokane, Washington 99216 

Michael A. Curtis 
MARTINEZ & CURTIS, P.C. 
2712 North 7th Street 
Phoenix, Arizona 85006 
Attorneys for Arizona Municipal Power Users' 
Association 

Jack Shilling 
DUNCAN VALLEY ELECTRIC COOPERATIVE 
P.O. Box 440 
Duncan, Arizona 85534 

Nancy Russell 
ARIZONA ASSOCIATION OF INDUSTRIES 
2025 N. 3RD Street, Suite 1 7 5  
Phoenix, Arizona 85004 

Barry Huddleston 
DESTEC ENERGY 
P.O. Box 4411 
Houston, Texas 77210-4411 

Jim Driscoll 
ARIZONA CITIZEN ACTION 
2430 S. Mill, Suite 237 
Tempe, Arizona 85282 

William Baker 
ELECTRICAL DISTRICT NO. 6 
P.O. Box 16450 
Phoenix, Arizona 85011 

John Jay List 
General Counsel 
NATIONAL RURAL UTILITIES 
COOPERATIVE FINANCE CORP. 
2 2 0 1  Cooperative Way 
Herndon, Virginia 21071 

Wallace Tillman 
Chief Counsel 
NATIONAL RURAL ELECTRIC 
COOPERATIVE ASSOCIATION 
4301 Wilson Blvd. 
Arlington, Virginia 22203-1860 

Robert Julian 
PPG 
1500 Merrell Lane 
Belgrade, Montana 59714 

Department of Navy 
Naval Facilities Engineering Command 
Navy Rate Intervention 
901  M. Street SE 
Building 212 
Washington, D.C. 20374 
Attn: Sam DeFraw 

Robert S. Lynch 
340 E. Palm Lane, Suite 140  
Phoenix, Arizona 85004-4529 
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Douglas A. Oglesby 
Vantus Energy Corporation 
353 Sacramento Street, Suite 1900 
San Francisco, California 94111 

Michael K. Block, President 
Goldwater Institute 
Bank One Center 
201 North Central 
Concourse Level 
Phoenix, Arizona 85004 
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Vincent Hunt 
2ITY OF TUCSON, DEPT. OF OPERATIONS 
1004 S. Park Avenue 
Bldg. 2 
Tucson, Arizona 85714-0000 

4ndrew Gregorich 

P . O .  Box M 
San Manuel, Arizona 85631 

BHP COPPER 

Debra Jacobson 
Hanager/State Regulatory Affairs 
Southwest Gas Corporation 
5241 Spring Mountain Road 
Las Vegas, Nevada 89102 

Michel K. Block, President 

Bank One Center 
201 North Central Avenue, Concourse Level 
Phoenix, Arizona 85004 

K.R. Saline 
K.R. Saline & Associates 
Consulting Engineers 
160 N. Pasadena, Suite 101 
Mesa, Arizona 85201-6764 

Choi Lee 
Phelps Dodge Corp. 
2600 N. Central Avenue 
Phoenix, Arizona 85004-3014 

SOLDWATER INSTITUTE 

Lawrence V. Robertson, Jr. 
Munger Chadwick, PLC 
333 North Wilmot, Suite 300 
Tucson, Arizona 85711-2634 
Attorney for PGE Energy 

Tom Broderick 
6900 E. Camelback Road, #700 
Scottsdale, Arizona 85251 

Michael Grant 
GALLAGHER & KENNEDY 
2600 North Central Avenue 
Phoenix, Arizona 85004 
Attorneys for AEPCO 

Steve Wheeler and Thomas M. Mumaw 
SNELL & WILMER 
One Arizona Center 
400 East Van Buren Street 
Phoenix, Arizona 85004-0001 
Attorneys for APS 

Elizabeth S .  Firkins 
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, L.U. #1116 
750 South Tucson Blvd. 
Tucson, Arizona 85716-5698 

John Branch 

P.O. Box 1466 
Mesa, Arizona 85211-1466 

CITY OF MESA ELECTRIC UTILITY 

Andrew W. Bettwy 
Assistant General Counsel 
Southwest Gas Corporation 
5241 Spring Mountain Road 
Las Vegas, Nevada 89102 

Roderick G. McDougall 
City Attorney 
Attn: Jesse Sears, Asst. Chief Counsel 
200  West Washington Street, Suite 1300 
Phoenix, Arizona 85003-1611 

Carl W. Dabelstein 
2211 E. Edna Avenue 
Phoenix, Arizona 85022 

Barbara R. Goldberg 
Deputy City Attorney 
City of Scottsdale 
3939 Civic Center Blvd. 
Scottsdale, Arizona 85251 

Suzanne M. Dallimore 
Antitrust Unit Chief 
Arizona Attorney General 
Department of Law Building 
1275 West Washington Street 
Phoenix, Arizona 85007 

Doug Nelson 
Douglas C. Nelson, P.C. 
7000 North 16th Street, Suite 120-307 
Phoenix, Arizona 85020 

Albert Sterman 
ARIZONA CONSUMERS COUNCIL 
2849 East E t h  Street 
Tucson, Arizona 85716 

Lex Smith and Michael Pattern 
BROWN & BAIN, P . C . 
2901 North Central Avenue 
Phoenix, Arizona 85001-0400 
Attorneys for Morenci Water, Electric, Ajo 
Improvment & Phelps Dodge Corp. 

William Sullivan 
MARTINEZ & CURTIS, P.C. 
2716 North 7th Street 
Phoenix, Arizona 85006 

PHX/KMUSCHEI/811825/12194.233 

- 8 -  


